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EDITOR'S PREFACE

This third edition of 7he International Insolvency Review once again offers an in-depth
review of market conditions and insolvency case developments in key countries around
the world. As always, a debt of gratitude is owed to the outstanding professionals in
geographically diverse locales who have contributed to this book. Their contributions
reflect diverse viewpoints and approaches, which in turn reflect the diversity of their
respective national commercial cultures and laws.

The preface to the 2014 edition of this book touched upon the challenges faced
by large multinational enterprises attempting to restructure under these diverse and
potentially conflicting insolvency regimes. These challenges are particularly acute in
large corporate insolvencies, because neither UNCITRALs Model Law on Cross-Border
Insolvency nor other enactments, such as the European Union’s Regulation on Insolvency,'
provide the tools necessary for consolidated administration of insolvencies involving
multiple legal entities in a corporate group, with operations, assets and stakeholders
under different corporate umbrellas in different jurisdictions.” Insolvent corporate groups
are therefore obliged to cobble together consensual restructurings with local stakeholders
in key jurisdictions, or to initiate separate plenary insolvency proceedings for individual
companies under multiple local insolvency regimes (as illustrated in the cases of Norzel

1 Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings, 2000
0O.J. (L 160) 1, available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:200
0:160:0001:0018:en:PDE

2 On 20 May 2015, the European Parliament and Counsel published the Recast Regulation on
Insolvency 2015/848 (the ‘Recast Regulation’), which will apply to insolvency proceedings
initiated after 26 June 2017. The Recast Regulation contains a provision for voluntary, non-
binding group coordination proceedings in the EU. The practical impact of this new tool

remains to be seen.
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Editor’s Preface

and Lehman Brothers, among others), with added costs, dispersed control, legal conflicts
and inconsistent judgments.

As discussed in last year’s edition, the search for a legislative or treaty-based
solution to this problem is ongoing, but any such solutions would necessarily involve
some degree of relinquishment of national sovereignty and a ceding of local jurisdiction
and control that may be difficult for local interests to accept, especially without substantial
convergence in national insolvency laws. Given the lack of statutory tools, for some time
it has been common in cross-border cases to implement insolvency protocols designed to
address potential procedural, and in some cases substantive, conflicts. These agreements
may be limited to providing a general framework for cross-border cooperation and
coordination, or they may also include specific procedures for deferral, claims resolution,
communication between the courts or other particular needs of an individual case.’
Since the time of the Maxwell Communications case, cross-border protocols have enjoyed
widespread support from insolvency practitioners and organisations, including from the
American Law Institute, the International Insolvency Institute and INSOL Europe.*

However, while cross-border protocols are often valuable tools in multinational
corporate group insolvencies, they are inherently limited in important ways. Absent
supranational legal regimes, courts can only adjudicate disputes under the laws of their
own countries, and parties can only be bound to the extent that the writ of the local court
can be enforced against them. Fundamentally, cross-border protocols cannot expand
the sovereignty or jurisdiction of the court presiding over an insolvency proceeding,
superimpose a single governing substantive law or extend the reach of enforcement of
local law against foreign parties. This is especially true if multiple plenary insolvency
proceedings have been instituted under divergent national legal regimes with respect
to members of a corporate group. Cross-border protocols are not a replacement for the
enactment of supervening multi-jurisdictional solutions that bring all of the proceedings
under a single controlling legal umbrella.

Some observers believe that the deficiencies in the protocol approach to cross-
border insolvencies go beyond their inherent limitations. Questions have been raised
about whether the effort to overcome these deficiencies leads to aberrational results, as
the parties and the courts try to live up to the cooperative spirit of such protocols. In
one such critique, former US bankruptcy court Judge James M Peck, who oversaw a
number of cases employing cross-border protocols, most notably the Lebman Brothers
case, recently addressed this issue in the context of the ongoing fight over distributions in

3 See UNCITRAL Practice Guide on Cross-Border Insolvency Cooperation, New York 2010,
available at www.uncitral.org/pdf/english/texts/insolven/Practice_Guide_Ebook_eng.pdf.

4 See Final Supplemental Order Appointing Examiner and Approving Agreement Between
Examiner and Joint Administrators, In re Maxwel] Comm. Corp, Case No. 91-15741
(Bankr. S.D.N.Y. 15 January 1992); see also Guidelines Applicable to Court-to-Court
Communications in Cross-Border Cases, published by the American Law Institute (16 May
2000) and adopted by the International Insolvency Institute (10 June 2001); European
Communication and Cooperation Guidelines for Cross-Border Insolvency, prepared by
INSOL Europe’s Academic Wing (2007).
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Editor’s Preface

the Nortel Networks insolvency cases.” As discussed in greater detail in the United States
chapter of this review, various Nortel entities initiated plenary insolvency proceedings
in the US, UK and Canada. After the sale of substantially all of Nortel’s assets, the
question remained of how to allocate the resulting US$7.3 billion fund among creditors
of the various estates. The parties implemented a cross-border protocol that was designed
to promote consistent determinations of legal issues in the various proceedings.® After
years of legal manoeuvering, the US and Canadian courts did indeed reach consistent
decisions, following a trial ‘held in two cross-border courtrooms linked by remarkable
and effective technology, on the methodology for distributing the fund to creditors.”
However, despite the legal wrangling that has so far cost the Nortel and its creditors
over US$1 billion in legal fees, as Judge Peck notes, US bondholders have questioned
the legitimacy of the rulings under US law, and appeals have been filed.® As Judge Peck
explains, even the most accomplished commercial judges may have a ‘propensity to
seek pragmatic resolutions in good faith that may solve the problem presented but that
may deviate from a merits based determination’.” While judges in multi-jurisdiction
insolvency cases should be praised for trying to fit a single irregular peg into both a
square and a round hole, it is certainly worth asking whether the integrity of a courts
process can be compromised in the struggle to do so.

Judge Peck argues that courts should not overly strive to enhance consistency in
decision making across jurisdictions, as ‘judges who are performing their jobs faichfully
within their home court system are doing all that is required of them.'® If parties fear
inconsistent outcomes, they may be more willing to enter into binding arbitration or
find other means of settling their differences as, Judge Peck suggests, they did in the
Lebman Brothers case."!

While it runs against the grain, after all the efforts of the past 25 years to promote
cooperation and coordination in international insolvencies, to suggest that judicial
cooperation can sometimes work at cross-purposes with efficient administration of cross-
border insolvencies, there is no denying that the likelihood of speedy, clear and accurate
(even if inconsistent) substantive adjudication drives settlements in large complex cases.
In cross-border cases, striving for judicial decisions that are hard to challenge, even if
inconsistent, may be a straighter path to a practical outcome than striving to attain
wholly symmetrical results.

5 James M. Peck, A Cross Border Judicial Dilemma — Conflict and Consistency in Insolvency
Cases that Span the Globe, Banking & Financial Services Law Association, Brisbane, Australia
(4 September 2015).

6 Id.
In re Nortel Networks, Inc., 532 B.R. 494 (Bankr. D. Del. 2015).

8 James M. Peck, A Cross Border Judicial Dilemma — Conflict and Consistency in Insolvency

Cases that Span the Globe, supra note 4.

9 Id.
10 Id.
11 Id.
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Editor’s Preface

Of course, the need for judges to make such pragmatic choices would be reduced
if there were clear legal enactments providing for the alignment of insolvency outcomes
across jurisdictional lines.

I once again want to thank each of the contributors to this book for their efforts
to make 7he International Insolvency Review a valuable resource. As each of our authors,
both old and new, knows, this book is a significant undertaking because of our effort
to provide truly current coverage of important commercial insolvency developments
around the world. My hope is that this year’s volume once again will help all of us reflect
on the larger picture, keeping our eye on likely, as well as necessary developments on the
near and, alas, distant horizon.

Donald S Bernstein

Davis Polk & Wardwell LLP
New York

October 2015



Chapter 24

NORWAY

Stine D Snertingdalen and Ingrid E S Tronshaug'

I INSOLVENCY LAW, POLICY AND PROCEDURE

i Statutory framework and substantive law

There are two main categories of statutory bankruptcy proceedings in Norway, which
are both governed by the Bankruptcy Act of 8 June 1984 No. 58. These are judicial debt
negotiation proceedings and winding-up proceedings. While the purpose of winding-up
proceedings in Norway is a liquidation of the debtor, judicial debt negotiation proceedings
aim to rescue the debtor’s business.

Judicial debt negotiation proceedings may be either ‘voluntary’ or ‘compulsory’.
In voluntary proceedings, all of the creditors must agree to any plan which reduces their
rights, payment or both, while in compulsory proceedings, a minority of the creditors
may be crammed down.

Although very rarely applied, subject to provisions in the Bankruptcy Act, the
sharcholders may rescue the company from liquidation even after winding-up proceedings
are opened, subject to full payment of or approval from all creditors.

To succeed with voluntary judicial debt negotiation proceedings, all creditors who
are not paid out in full must accept the offered solution. In a compulsory judicial debt
negotiation proceeding, acceptance by all creditors is not necessarily required to carry a
plan through. If the dividend payment is a minimum of 25 per cent to all creditors with
unsecured claims not ranking in priority,* the reorganisation plan will be binding on
all creditors if approval of the plan is obtained from a specified minimum of creditors
with a right to vote. In other words, the minority voters will be crammed down by the

1 Stine D Snertingdalen is a partner and Ingrid Tronshaug is a senior associate at Kvale
Advokatfirma DA.

2 The priority of claims is regulated in the Satisfaction of Claims Act of 8 June 1984 No. 59,
Chapter 9.
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majority voters. If the legal requirements for completing a successful composition with
the creditors are not met, the judicial debt negotiation proceedings will come to an end,
and winding-up proceedings will be opened by the court.

The court-appointed administrator in judicial bankruptcy proceedings is in
practice always a lawyer.

In a judicial debt negotiation proceeding, the administrator has more of a
supervisory role. The company retains legal powers over its assets, and the company’s
board of directors maintains responsibility for the ongoing business. One might say that
the company continues ‘business as usual’ while actempting to find solutions with its
creditors, all the while being supervised by the administrator.

In winding-up proceedings, the bankruptcy estate is formed as its own legal entity
with its own identification number in the Norwegian company register. By law, the
bankruptcy estate seizes all the debtor’s assets immediately upon the opening of judicial
winding-up proceedings, and the debtor no longer holds any powers over its assets. The
administrator may choose to lift the seizure with regard to assets considered to be either
without any value to the estate or a possible liability for the estate (‘abandoning’ the
seized assets), after which the debtor (through its board of directors) again holds legal
powers over such assets.

A bankruptey estate’s seizure of the debtor’s assets, including which assets are
exempt from seizure, is legislated in the Satisfaction of Claims Act of 8 June 1984 No.
59. This statute also regulates the estate’s right to claw back transactions carried out
within certain time limits prior to the date of the filing for bankruptcy, aiming to annul
transactions that in certain ways are contrary to the principle of treating all creditors
equally (often referred to as avoidance or annulment).

There are several provisions regulating different kinds of transactions that may be
clawed back; for example transactions considered to be extraordinary payments, gifts,
security for old debt and certain cases of set-off. In general, the transaction in question
must have been performed within three months prior to the date on which the court
received the bankruptcy petition (for gift transactions, the general time limit is one year).
However, older transactions may also be annulled if the beneficiary and the debtor were
related parties (applying a two-year time limit), or if the beneficiary has not acted in good
faith with regard to the poor economical state of the debtor and the unfairness of the
transaction (applying a more subjective element of assessment and a 10-year time limit).

The estate’s rights and obligations towards the debtor’s ongoing contracts,
including the right to either disregard or make use of such contracts, are also governed
by the Satisfaction of Claims Act. Since a bankruptcy estate in Norway is its own legal
entity, it is not automatically a party to the debtor’s contracts, but may — in most cases
— choose to disregard such contracts. If the administrator finds that a contract could be
useful for the estate, for instance, for collecting assets or securing ongoing business, the
general rule is that the bankruptcy estate may enter into that one contract as a party,
but only with an obligation to respect future contractual obligations. Furthermore, after
becoming a party to a contract, the estate has a right to terminate the contract without
cause and with a customary notice period, or alternatively with a three-month notice
period, regardless of any provision in the contract stating that it is non-terminable. The
estate’s and the contract parties’ rights and duties are somewhat different for certain
contracts, and the Satisfaction of Claims Act has an entirely different approach for
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employment contracts and tenancy agreements. The bankruptcy estate automatically
becomes a party to such contracts, unless the administrator, within time limits of three
and four weeks, respectively, actively declares otherwise to the contract party.

Furthermore, the Satisfaction of Claims Act regulates which claims are entitled to
a dividend payment from the estate and the order of priority for these claims.

Employees’ claims for unpaid wages, with certain limitations, rank first in priority.
With mainly the same limitations and up to a certain maximum amount, outstanding
wages will in the event of a bankruptcy be covered by the Norwegian Wages Guarantee
Fund, in accordance with the Norwegian Wages Guarantee Act of 14 December 1973
No. 61. The Wages Guarantee Fund then subrogates the employee’s claim and becomes
a creditor in the estate for the same amount that was paid by the Fund to the employee.

Certain tax and VAT claims rank second in priority. Remaining claims have no
priority, except for interest accrued after the bankruptcy proceedings were opened and
certain other claims, which rank last in priority.

Other relevant statutes in relation to insolvency proceedings are the Mortgage
Act of 8 February 1980 No. 2, the Limited Liability Companies Act of 13 June 1997
No. 4 and the Financial Collateral Act of 26 March 2004 No.17.

The Mortgage Act regulates the validity and legal protection of various security
interests in assets, such as floating charges, pledges and liens.

Also regulated by the Mortgage Act is the bankruptcy estate’s statutory lien in
the debtor’s pledged assets. The estate has a statutory lien in all pledged assets belonging
to the debtor and assets pledged as security by third parties for the debtor’s liabilities.
The lien is 5 per cent of the sales proceeds of each pledged asset, limited to a maximum
amount for each asset (602,000 kroner as of August 2015). The lien has priority over all
other liens and security interests. The proceeds from the lien may only be used to cover
the estate’s necessary administration costs and expenses, and only if the estate does not
have other funds to cover such costs. Shares pledged pursuant to the Financial Collateral
Act of 26 March 2004 (implementing the EU Financial Collateral Directive) are exempt
from the statutory lien.

The Financial Collateral Act regulates financial collateral arrangements that secure
obligations a corporate body has towards a financial institution. Subject to this statute,
the parties may agree in writing on how and when a financial security interest may be
legally enforced, providing an exception from mandatory legal enforcement rules set out
in the Norwegian Enforcement Act. Further, the statute provides exemptions from the
main rules on set-off of security interests. For instance, a bank may set off a claim it has
against the debtor in cash deposits in a bank account located in that bank, without regard
to the main bankruptcy principle of equal treatment of creditors. This means that such a
set-off may not be avoided by a bankruptcy estate.

The board of directors in a limited liability company in financial difficulty shall
ensure that the company’s creditors are treated fairly and equally, and that the company
does not incur any debt that it cannot pay unless the creditor is familiar with, or informed
of, the company’s financial situation and the risks involved with providing credit.

Furthermore, the directors must act promptly if the company’s equity is
considered insufficient compared with the size and risk of the business operations, or if
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the company’s equity is less than half of the share capital.’ Such actions include measures
to improve the company’s financial situation, convene a shareholders’ meeting to discuss
the situation and ultimately to file for bankruptcy proceedings if it is unlikely that the
financial difficulties can be resolved in the immediate future.

Another important duty for the board of directors is to make sure that the
company pays government tax claims, and in particular employees’ tax deduction. Failure
to comply with such duties may lead to the directors being held liable for damages or
criminally liable. Corresponding statutory provisions are also in force for other company
structures, such as companies listed on the stock exchange.

i Policy

As mentioned above, most judicial insolvency proceedings in Norway result in a
liquidation of the debtor, rather than a restructuring. If the aim of initiating insolvency
proceedings is to restructure or refinance a company or a company group, pursuing
out-of-court negotiations with the creditors is the most common approach.

Although there have been several successful judicial debt negotiation proceedings
in recent years, such proceedings are rarely utilised by Norwegian companies. The main
reason for this is probably that the Norwegian regime imposes extensive responsibilities
on the debtor towards its creditors during such proceedings, and in particular towards
the secured creditors. Such proceedings are therefore not appropriate for restructuring
companies which will operate at a loss during the proceedings or for companies that
are unable to finance the costs of the administration of such proceedings with working
capital, capital contribution or any other funding that will not compromise the position
of existing creditors.

There have been a few cases where Norwegian companies with fairly loose
connections with the United States have opened Chapter 11 proceedings in the United
States, as the company’s Norwegian and US legal advisers have considered the US
proceedings to be a better alternative for their client than Norwegian judicial debt
negotiation proceedings. The bankruptcy courts of New York and Houston seem to be
preferred venues. Examples of such cases are those of Norwegian companies Petroleum
Geo-Services ASA (filed for Chapter 11 proceedings in 2003) and Viking Drilling ASA
(filed for Chapter 11 proceedings in 2008).

The judicial restructuring scheme in Norway is currently under review (see
Section 1V, infra).

When winding-up proceedings are opened, all operations of the debtor usually
come to an end. The bankruptcy estate may decide to keep the operations going for
a short period, depending on the risk involved, available financing, the character and
profitability of the business as well as the chances of selling the continuing operation.
Normally, such decisions are subject to the security holder(s)” approval and financing,
since the debtor normally will have posed most of its assets as security to banks, leasing
companies or bondholders. The estate may sell the business as going, normally leaving
all debt and most contract liabilities in the bankrupt company.

3 Sections 3—4 and 3-5 of the Limited Liability Companies Act.
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iii Insolvency procedures

As explained in Section I, supra, the main insolvency proceedings available to wind
up or rescue companies in Norway are judicial debt negotiation proceedings (either
voluntary or compulsory) and winding-up proceedings. There are also certain other
judicial insolvency proceedings, such as public administration for banks, which will be
discussed briefly in Section ILvi, infra, and liquidation or dissolution, which will be
briefly introduced in the following paragraphs.

Forced liquidation or dissolution proceedings follow the procedural rules of a
winding-up proceeding and are governed by the Bankruptcy Act. The law differentiates
between forced dissolution and forced liquidation, as the conditions for the opening of
the two proceedings are different.

According to Section 16-14 of the Limited Liability Companies Act, the court
may take charge of a dissolution process if the company has reported to the National
Register of Business Enterprises that it is in the process of a regular dissolution but has
not managed to complete the dissolution process within a year from delivering the first
notification. The court may also take charge of a dissolution process if this is requested by
shareholders representing at least one-fifth of the total shares in the company.

A company may be subject to a forced liquidation process if it has failed to fulfil
certain legal requirements, including those related to the composition of the board of
directors, the appointment of an authorised public auditor, and the reporting of the
company’s annual accounts to the Register of Company Accounts.

Insolvency is nota precondition for the opening of forced dissolution or liquidation.
The business may even be solvent and ongoing and still be subject to proceedings, as
the conditions to open such proceedings are objective and absolute. Nevertheless, most
of these cases result in liquidation of the company, since the process of returning the
company to its shareholders is often complex, time-consuming and expensive.

iv Starting proceedings

Judicial debt negotiation proceedings, both voluntary and compulsory, may be petitioned
by a debtor that is no longer in a position to meet its financial obligations as they fall
due (i.e. is illiquid). The debtor may, however, still have positive net assets. Only the
debtor itself may request the opening of debt negotiation proceedings pursuant to the
Bankruptcy Act.

If a debtor is insolvent (i.e. is both illiquid and has negative net assets), the court
shall open bankruptcy proceedings, namely winding-up proceedings, upon the filing of a
petition from the debrtor itself or any creditor who has a claim entitling it to any potential
dividend payment from the debtor’s estate.* However, claims that are fully secured may
not give grounds for a bankruptcy petition.

As described in Section Li, s#pra an insolvent debtor may also have a duty by law
to file for bankruptcy to avoid inflicting further loss on its creditors.

4 Chapter 6 of the Satisfaction of Claims Act.
5 Section 284 of the General Civil Penal Code of 22 May 1902 No. 10.
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A creditor petitioning for winding-up proceedings must deposit 43,000 kroner
with the court as security for the costs of the proceedings, unless he or she is an employee
of the debtor. If the debrtor itself files for bankruptcy, it is not required to make a deposit.

Norwegian courts may open bankruptcy proceedings in a foreign company if that
company has a duly registered Norwegian branch and if that business’s actual centre of
business is in Norway.® Such branches are not independent legal entities in Norway, and
bankruptcy proceedings will therefore be opened in the main company (i.e. the foreign
company) and registered in Norway on the branch’s company number.

Over the past 11 years or so, several limited liabilicy companies have been established
by Norwegians in foreign countries — usually the United Kingdom — while the business
is run through a Norwegian branch. Norwegian law used to require initial share capital
0f 100,000 kroner for limited liability companies, and there was a statutory requirement
that all Norwegian limited liability companies have a registered auditor. This led many
Norwegian entrepreneurs to establish limited liability companies in other countries, due
to the much lower initial share capital requirement and because Norwegian branches of
foreign limited liability companies with an annual turnover of less than 5 million kroner
were exempt from the auditor requirement. Recent legal amendments have lowered the
initial share capital requirement for limited liability companies to 30,000 kroner (since
1 January 2012), and the statutory requirement to have a registered auditor in limited
liability companies now only applies to companies with an annual turnover of more
than 5 million kroner. Probably due to these legal amendments, we have already seen a
drastic decrease of establishments with a foreign ‘letter box company’ and main business
operated through a Norwegian branch.”

The opening of insolvency proceedings

If a bankruptcy petition has been filed by the debtor itself or a creditor, the court will
open winding-up proceedings provided that the debrtor is insolvent. Insolvency is the
main condition for opening winding-up proceedings.

When judicial debt negotiation proceedings or winding-up proceedings are
opened, the court immediately appoints an administrator (a trustee). Further, the
court may also appoint one or more creditor representatives to form a debt settlement
committee or a creditors’ committee, respectively, as well as an estate auditor to assist
the administrator and the committee. The committee members and the estate auditor
are usually appointed upon request from the administrator after a consideration of the
complexity of the estate and accessible means.

In judicial debt negotiation proceedings, the administrator, the debt negotiations
committee and the estate auditor will cooperate in overseeing the proceedings.

In winding-up proceedings, the administrator is in charge of the practical
management of the estate, and the creditors’ committee administers the estate (the
administrative body).

6 For example, the High Court’s decision of 8 July 2014, published in HR-2014-1446-U.
7 According to the Business Registry, these numbers dropped dramatically from 2011:
www.altinn.no/no/Starte-og-drive-bedrift/Nyheter/NUF-mindre-attraktiv/.
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Prevention or stay of proceedings

A petition to open judicial debt negotiation proceedings may be rejected by the courg;
for instance if the petition is not consistent with certain form requirements, or if the
court finds it unlikely that the debtor will be able to achieve the proposed composition
with its creditors.

When the court receives a petition for winding-up proceedings from someone
other than the debtor and finds the petition has merit, the court calls for a court hearing
to test the bankruptcy petition. If the debtor disputes the claim, the court must make
a preliminary ruling and determine the validity of the claim to establish whether the
creditor is in a position to petition for bankruptcy and whether the debror is in fact
insolvent.

The decision to open winding-up proceedings may be appealed within one month
of its passing. If the appellate court accepts the appeal, the proceedings will be brought to
an end and the debtor will regain control over its business and assets.

v Control of insolvency proceedings

Winding-up proceedings and judicial debt negotiation proceedings are governed by the
district court in the judicial district in which the debtor has its main business centre or,
alternatively, its regular legal domicile.® Only the district of Oslo has a court specialising
in insolvency matters, while in other districts, the regular county court handles insolvency
cases.

The court’s authority includes the opening and closing of bankruptcy proceedings,
ending judicial debt negotiation proceedings, determining the fees of the administration
of the estate, deciding in cases concerning disputed claims, and passing decisions in
probate actions initiated by the administrator, the debtor or a creditor. Most decisions
made by the court are initiated by petitions from the administrator, the debtor or a
creditor.

Regardless of the foregoing, the courts usually have a fairly limited role in the
day-to-day handling of bankruptcy proceedings in Norway, and mainly supervise the
administration of the estate through reports submitted by the administrative bodies at
regular intervals.

Dudties of the board of directors of a company in judicial bankruptcy proceedings

The board of directors of a debtor in judicial debt negotiation proceedings has a
responsibility to ensure that the creditors are treated fairly and that the specific limitations
in the Bankruptcy Act for companies undergoing debt negotiation proceedings are
adhered to.

Further, the members of the board of directors are obliged to provide the court,
the administrator, the creditors’ committee and the estate auditor with any information
regarding its business, financial statements, etc. These duties also apply in winding-up
proceedings, where the debtor’s board members are also obliged to assist the administrator
in obtaining necessary documents and secure assets.

8 Section 146 of the Bankruptcy Act.
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vi Special regimes

In general, insolvency proceedings may be opened in any physical and juristic person;
however, insolvency proceedings may not be opened in companies not acting as such
towards third parties (e.g., silent companies and other internal partnerships), or in joint
ownerships and joint ventures that are not companies.’

Further, banks, insurance companies and certain other financial institutions,
as well as parent companies of such entities, cannot be subject to judicial debt
negotiation proceedings or winding-up proceedings pursuant to the Bankruptey Act, as
insolvency proceedings for such entities are governed by the Guarantee Schemes Act of
6 December 1996 No. 75.

The Guarantee Schemes Act gives the government the authority to place financial
institutions under public administration if (1) they cannot fulfil their obligations as they
fall due and they do not have suflicient funds to secure future operations, or if (2) they are
not capable of fulfilling capital adequacy requirements. If possible, the board of directors
will be heard before such actions are taken. If public administration proceedings are
opened in a financial institution that is a parent company in a financial group, the other
companies in that financial group may also be included in the proceedings.

vii Cross-border issues

Norway is member of the EEA but not the EU, and has not ratified the EC Insolvency
Regulation. There have been written hearings and opinions on whether Norway should
implement the EC Insolvency Regulation, but there is still no such proposal from the
legislators.

There has been a Nordic Convention on Bankruptcy in place since 1933 between
Norway, Denmark, Finland, Iceland and Sweden. This convention provides regulation
on cross-border insolvencies within these member states, including rules on recognition,
enforcement and choice of law in various situations.

The question of whether ancillary bankruptcy proceedings to foreign main
proceedings may be opened in Norway currently has no clear answer, although legal
theory and a few court decisions support there being a doctrine of ancillary bankruptcy
proceedings in Norway.

There have been very few cases before Norwegian courts relating to foreign
bankruptcy proceedings. Old case law from the late 19th century implies that ancillary
bankruptcy proceedings may be opened in Norway on request from a foreign bankruptcy
estate. Two Supreme Court decisions published in Rt. 1887 p. 456 and Rt. 1891
p- 329 establish an institution called Ajelpekonkurs or underkonkurs (‘assisting bankruptcy’
or ‘sub-bankruptcy’). The court reasoned that there was a need for such a procedure
under Norwegian law to prevent a debtor from disposing of assets in Norway while
under bankruptcy proceedings in a different jurisdiction.'” Further, it was preferable

9 Andenas, Konkurs 2009, pp. 77-78.
10 ‘Det internasjonale konkursvernetinget’: master’s thesis by an anonymous student published

on www.duo.uio.no, with reference to Huser 1998 p. 460.
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that individual creditors would not be able to seek payment through realising assets in
Norway at the expense of other, foreign creditors.'!

In 1994 a Norwegian district court opened sub-bankruptcy (ancillary) proceedings
with reference to Norwegian non-statutory bankruptcy law.’? The court agreed with
the much-debated perception that the institution of sub-bankruptcies still exists under
Norwegian law. Given the lack of statutory legislation, the court leaned on other written
sources to support this view. Further, the court pointed out that the sub-bankruptcy
procedure satisfies a practical need in international business, and that no matter where a
debtor’s assets are located, these should be realised in the interest of all creditors and not
only in the interest of that one creditor initiating enforcement actions in that one state.

In 2007, another Norwegian district court opened sub-bankruptcy proceedings
in Norway to a German bankruptcy estate, with the same reasoning as the verdict from
1994.1

All the aforementioned court decisions have somewhat limited legal effect today,
being relatively old or passed by a lower court. Thus, as pointed out by the Supreme
Court in a decision from 2013, it is still not clear whether Norwegian law allows for
ancillary bankruptcy proceedings being opened in Norway.

The court decision of 2013 is interesting in several aspects. The question was
whether or not assets in Norway belonging to a debtor under insolvency proceedings in
Spain could be seized by creditors, or if they were protected by the Spanish insolvency
proceedings.' The court decided that the insolvency proceedings opened in Spain did
not prevent separate debt recovery proceedings related to the debtor’s assets in Norway.
The court stated that acknowledgement of insolvency proceedings in another state must
primarily be in accordance with mutual agreements or legislation, and no such mutual
agreement or legislation with Spain existed.

However, the court also stated that it is still uncertain whether or not there is an
institute of ancillary bankruptcy proceedings in Norway. The court gave no conclusion,
since the Spanish estate had not petitioned for ancillary proceedings. Furthermore, the
court stated that a although foreign insolvency proceedings do not impose a stay on
creditors’ debt recovery proceedings against the debtor’s assets in Norway, the foreign
bankruptey estate will be acknowledged in Norwegian courts as a representative for the
common interests of the debtor’s creditors.

A few other court cases from the past few years should also be mentioned. In a
decision passed in 2013, the High Court of Sweden addressed the question of whether
a Norwegian company is obliged to respect Swedish rules on clawback.” A bankruptcy
estate in Sweden took legal action against a Norwegian company to claw back a payment
the Swedish debtor had made to the Norwegian company shortly before bankruptcy
proceedings were opened. The court concluded that Swedish rules on clawback applied.

11 Ibid, p. 462.

12 Decision by the Asker and Bazrum county court of 7 March 1994.

13 Verdict from Romsdal tingrett of 10 October 2007 in Case No. 07-143650KON-ROMS.
14 Decision by the Supreme Court of Norway, Rt. 2013 p. 556.

15 Decision by the High Court of Sweden, O 743-11.
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On 8 July 2014, the High Court of Norway passed a ruling in a case where
a petition for winding-up proceedings against a Polish company was delivered to a
Norwegian court. The creditor was the Norwegian Tax Authority, and the claim referred
to unpaid VAT claims for sales made by the company’s Norwegian branch. The court
stated that bankruptcy proceedings may only be opened in Norway when the centre of
main business is located in Norway. The bankruptcy petition was declined because the
company in this case had its main business centre in Poland.'

II INSOLVENCY METRICS

In general, the Norwegian economy has been strong over the past few years, but in
November 2014, oil prices dropped dramatically, and have maintained at a low level.
This has had a significant impact on the Norwegian oil industry, and especially oil service
companies, which have carried out downsizing and cost reduction measures. Reports
state that so far more than 20,000 oil industry jobs in Norway have been lost due to
the oil price drop, and a further 10,000-20,000 jobs are expected to be lost over the
next year.'” The Norwegian currency has been significantly weakened, which is especially
noticeable when compared with the currency exchange rates for the US dollar, the euro,
the British pound and the Danish and Swedish krone.

The key policy rate was reduced from 1.25 per cent to a historically low 1 per cent
on 18 June 2015. Norges Bank'® explained the decrease by referring to reports indicating
that the Norwegian economy has suffered and is still suffering more than previously
expected from the decreased oil prices and a lower demand in the petroleum industry.

A market trend seems to be that banks and other lenders are willing to negotiate
solutions for companies in breach with economic covenants or in payment default by
providing waivers, extensions of payment, etc. These measures might have reduced the
need for restructurings and insolvency proceedings in Q1 and Q2, 2015.

The total number of winding-up proceedings and forced liquidations in Norway
in 2014, and in Q1 and Q2 2015, was 4,558 and 1,044, respectively, representing an
increase of approximately 5.5 and 6.1 per cent respectively, compared with 2013. The
number of proceedings is steadily growing and is getting closer to the peak year of 2009,
when there were 4,985 bankruptcies and 1,490 forced liquidations in Norway. The
courts had opened a total of 3,818 winding-up proceedings and forced liquidations as
per 31 August 2015, which is an increase from 2013 when the equivalent number was
3,468.Y

Although the total number of bankruptcies is high, most of these cases concern
smaller companies and private persons.

In 2014, only six judicial debt negotiation proceedings were opened in Norway
(the same number as in 2013). Four of these were voluntary judicial debt negotiation

16 Decision by the High Court of Norway of 8 July 2014, published in HR-2014-1446-U.
17 www.aftenbladet.no/energi/--Opptil-20000-oljejobber-ryker-pa-ett-ar-3749449.html.
18 The Central Bank of Norway.

19 All numbers are from the Bronngysund Register Centre.
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proceedings, and the remaining two were compulsory proceedings. Four proceedings
concerned limited liability companies, while two concerned private individuals. Three
have ended in winding-up proceedings, while the remaining three, including those two
concerning private individuals, are still ongoing. Thus, none have so far been successful.
As per 31 August, there have been three openings of judicial debt negotiation proceedings
in Norway in 2015; all in limited liability companies and all compulsory debt negotiation
proceedings. Two of these have ended in winding-up proceedings, while the third is
ongoing.

IIT PLENARY INSOLVENCY PROCEEDINGS

Generally, there have been few new winding-up proceedings and judicial debt
restructuring proceedings in larger companies or company groups in Norway in the
past year. There have, however, been quite a few bankruptcy proceedings in small and
medium-sized companies and company groups, and statistics show that the numbers are
continually increasing.?

One case worth mentioning is the opening of winding-up proceedings in New
Store Europe AS and two of its Norwegian subsidiaries. New Store Europe AS was the
parent company of a large, international company group that worked with ‘shop-fitting’,
i.e., production, delivery and installation of shelves, lighting, etc., in various shops. A few
of the group’s customers were Apple, Microsoft, Skype, H&M, Lindex, Marks & Spencer,
Tesco, Sainsbury’s, Salomon, Swarovski, Boots pharmacies, Statoil, BE, Intersport and
Dixons. The opening of bankruptcy proceedings in the parent company not only led to
bankruptcy proceedings in two Norwegian subsidiaries, but started a chain of bankruptcy
openings in other companies in the group, including Sweden, the UK, the Netherlands,
Germany and Italy. Other subsidiaries were sold by the Norwegian bankruptcy estate
in their respective home countries: Finland, the Czech Republic, Denmark and Poland.

The assets in the Norwegian companies were mainly posed as security to
Swedbank, and the bankruptcy estate worked closely with the bank to sell the assets,
including selling several subsidiaries as well as the business of New Store Europe Norge
AS as a going concern.

Another bankruptcy case worth mentioning from the past year was the
opening of winding-up proceedings in Cecon ASA, a company listed on the Oslo
Axess Stock Exchange. Cecon ASA was an offshore and subsea contractor providing
project management, engineering and subsea installations for the offshore oil and gas
industry.?! Cecon ASA was the parent company in an international company group,
with subsidiaries in Norway and in the Netherlands. In December 2014, the company
filed for compulsory judicial debt negotiation proceedings in Norway, which lasted until
April 2015 when the board of directors in the company concluded that a composition
could not be reached. The debt negotiation proceedings were brought to an end, and
winding-up proceedings were opened. There seem to be no prospects for a dividend
payment to the creditors.

20 See Section I, supra.

21 WWW.CECon.no.
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IV ANCILLARY INSOLVENCY PROCEEDINGS

The question of whether ancillary bankruptcy proceedings to foreign main proceedings
may be opened in Norway currently has no clear answer, although legal theory and several
court decisions support there being a doctrine of ancillary proceedings in Norway. The
last known court case where ancillary insolvency proceedings were opened in Norway
was passed by a lower court in 2007. See Section L.vii, supra for further information.

\' TRENDS

As mentioned in Section II, supra, there have been significant developments in the
Norwegian economy since November 2014, when oil prices dropped more than 30 per
cent in a matter of weeks. The oil prices have since then decreased further, and as of
August 2015 oil prices are at the same level as in 2009; in other words the same low level
as right after the financial crisis of 2007-2008.%

Bond financing in Norway has traditionally been applied within the shipping
and oil and gas sectors; however, bond financing is now also more common within other
sectors and over the past few years, it appears that there has been a significant increase
in bond loans. Several companies operating in distressed markets are currently financed
through high-yield bond loans which will expire during the next two years. It is likely that
these companies will be forced to seek alternative financing and that some of these will
be forced to reconstruct or liquidate their business if such financing cannot be obtained.

There have been no significant changes in Norwegian statutory law during the
past year, or any court cases of fundamental importance to the insolvency field. However,
the judicial restructuring scheme in Norway is currently under review, subject to a
mandate given by the Ministry of Justice to Judge Leif Villars-Dahl with the Oslo Court
of Probate and Enforcement. His mandate includes, inter alia, evaluating whether the
current rules should be amended to facilitate a more flexible restructuring scheme with
the aim of saving more businesses and preserving more jobs. Judge Villars-Dahl shall
submit his evaluation report by 1 March 2016. The Ministry of Justice has appointed a
group of three lawyers and one economist to support him in his work.

Over the past decade, there has been an increase in the number of directors’
liability cases related to bankruptcies, which implies that creditors and bankruptcy
estates are more prone to hold the directors of the companies responsible for a failed
business or loss inflicted on creditors through bankruptcy. A legislative change in effect
from 1 July 2013 expressed a further responsibility of the board of directors of limited
liability companies, stating that the company should have not only an adequate equity
at all times, but also an adequate cash flow, given the size and risk of the company.
The amendment emphasises the directors’ duty to make continuous assessments of the
company’s financial status. The change was not meant to alter the state of the law, but
was merely a written expression of the previously existing legislation.

22 www.nrk.no/verden/rekordlav-oljepris-etter-borsfallet-1.12516044.
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